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In the Matter of the Appeal by ) SPB Case No. 23872
)
Rl CHARD WARE ) BOARD DECI SI ON
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Appear ances: Steven B. Bassoff, Attorney, California State

Enpl oyees Associ ation representing appellant, R chard Ware; Dani el

E. Lungren, Attorney Ceneral, by Vincent J. Scally, Deputy

Attorney Ceneral for Respondent, Departnent of Corrections.

Bef or e: Lorrie Ward, President; Floss Bos, Vice President;

Ri chard Carpenter, Alice Stoner and AlIfred R Villal obos, Menbers.
DEC!I SI ON

This case is before the State Personnel Board (SPB or Board)
for determnation after the Board rejected the Proposed Decision
of the Adm nistrative Law Judge (ALJ). The only issue in the case
is the interest rate to be applied to appellant's back pay award.

The ALJ who conducted the back pay hearing determ ned that
seven percent was the appropriate rate. The Board agrees that
seven percent is the proper rate but not for the reasons set forth
by the ALJ in his Proposed Deci sion.

PROCEDURAL HI STORY
On April 12, 1989, the State Personnel Board issued a

deci si on sustaining the appellant's dism ssal on grounds that his
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conduct constituted sexual harassnment sufficient to warrant
di sm ssal .

On or about July 12, 1989, appellant filed a Petition for
Perenptory Wit of Adm nistrative Mandanus in the Superior Court

for the County of Sacranento in Richard Ware v. California State

Personnel Board, et al., Case No. 362042, to conpel the State

Personnel Board to set aside its decision of April 12, 1989.

On April 5, 1990, the superior court entered its judgnent
granting appellant's petition and commandi ng the State Personnel
Board to set aside its decision of April 12, 1989, and to
redeterm ne the penalty in this matter.

On or about My 14, 1990, the Departnent of Corrections
appeal ed the decision of the superior court to the Court of Appeal
for the Third Appellate District.

On May 28, 1992, the Court of Appeal issued its decision
affirmng the decision of the superior court to issue a perenptory
wit of nandate directing the SPB to set aside its decision and
redeterm ne the penalty to be inposed in this matter.

On Novenber 3, 1992, the SPB issued a decision nodifying
appellant's dismssal to a one year suspension wthout pay
effective March 15, 1988. The matter was also referred to an
Admi nistrative Law Judge for a determnation of back pay in the
event the parties were unable to cone to an agreenent on salary

and benefits due appell ant.
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On June 30, 1993, the appellant requested a back pay heari ng.
A hearing was scheduled for Septenber 21, 1993. The hearing was
cancel ed upon the parties' agreenent to handl e the back pay issue
by way of witten subm ssions. The parties filed briefs on or
bef ore Novenber 19, 1993.
On March 24, 1994, the ALJ assigned to this matter forwarded
to the parties a copy of Leonard McLeod (1994) SPB Dec. No. 94-08,

a precedential Board decision which provided that the proper rate
of interest to be applied to back pay awards rendered after March
8, 1994 was seven percent. The ALJ requested that the parties
submt a stipulation of fact wupon which a decision mght be
rendered. The parties agreed.

The stipulated finding of fact and witten argunent were all
received by the ALJ on July 8, 1994, after an extension agreed to
by the parties.

| SSUES
The only issue before the Board is the rate of interest to be

applied to the anmobunt of back pay already paid to appellant.?!

'on May 18, 1994, the appellant filed a witten Mtion to
Dismss the Adverse Action based on his claim that the SPB had
lost jurisdiction to decide the case. The appellant's notion is
denied. This matter was decided by the State Personnel Board on
January 3, 1992, pursuant to a court remand to redeterm ne the
matter. Pursuant to said remand, the State Personnel Board was
vested with jurisdiction in this mtter. The decision of the
State Personnel Board in this case is final and the sole matter to
be decided is the back pay issue.
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FACTS

Appel l ant's one year suspension ended on Mrch 15, 1989
Appel | ant returned to work on Septenber 3, 1992. The Depart nent
paid the appellant back pay for the period of tine between March
15, 1989 through Septenber 3, 1992. The back pay anmobunted to sone
$50, 130. 00 in wages. Pursuant to Covernment Code § 19584, which
provides for the paynment of interest on back pay awards, the
Departnent paid appellant interest on the back pay award. The
Departnent cal culated the rate of interest at seven percent.

The parties stipulated that, iif the rate of interest
applicable to back pay in this case is calculated at ten percent,
the respondent owes appellant $4,500.00 in renaining interest
paynments. |If the rate of interest is calculated at seven percent,
t he appel l ant has been paid in full.

DI SCUSSI ON

In his Proposed Decision, the ALJ determ ned that interest on

appel lant's back pay should be paid at the rate of seven percent

per vyear. The ALJ based his determnation on Leonard E. MlLeod

(1994) SPB Dec. No. 94-08. In MlLeod, after review ng the various
statutes which mght be construed to provide a basis for
determining an appropriate interest rate, the Board held that an
interest rate of seven percent should henceforth be applied to
back pay awarded by the Board. MLeod at p. 12. The Board

det erm ned, however, that the holding in MLeod shoul d be
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prospective only. Id. MLeod was decided on March 8, 1994. The

Board held that, in keeping with the Board' s past practice, when
back pay was awarded prior to March 8, 1994, interest was to be
paid at the rate of ten percent. |d.

In the present case, the Board reduced appellant's penalty
and ordered salary and benefits restored on Novenber 3, 1992, |ong

before McLeod was decided. Even though on Novenber 3, 1992, the

anount of back pay to be awarded may have been uncertain, there
can be no doubt that back pay was awarded on that day. See Robert
More (1994) SPB Dec. No. 94-23 at p. 12. Thus, the ALJ erred in
finding that MLeod requires that the interest rate be set at
seven percent.

For his part, appellant argues that M.Leod requires that
appel lant be paid interest at the rate of ten percent per year.
In McLeod, the board found that ten percent was the appropriate
rate of interest to be paid on back pay awarded prior to the
i ssuance of McLeod. The Board reiterated its holding in MlLeod in

Robert Mbore (1994) SPB Dec. No. 23 by awarding ten percent

interest to Mdore because he was awarded back pay prior to the
McLeod deci si on.

Despite the Board's holding in MLeod, the Departnent argues
on two grounds that the Board should award interest at only seven
percent . The Departnent first argues that since court ordered

back pay awards are subject to a seven percent interest rate, and
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since the Board set aside appellant's dismssal in response to a
court order, appellant's back pay award is vested wth the
attributes of a court judgnment and, therefore, seven percent
shoul d apply.

The Departnent is mstaken. |In MLeod, the Board found that:

[A] court may be bound to apply the constitutional rate of

interest to a backpay award after an enforcenment order is

obt ai ned or after judgnent is rendered on a petition for wit
of mandate, [but] the Board itself is not bound by the
interest rates set forth in the California Constitution in
assessing interest on its own awards.
Thus, the Board has already rejected the idea that it is sonehow
bound to apply whatever interest rate a court would have applied
had the back pay been ordered by a court instead of the Board
The back pay award in this case was rendered by the Board, and
does not constitute a judgnment or court order.

Alternatively, the Departnent argues that appellant is
estopped from claimng that the rate of ten percent should be
applied to his back pay award because, on Novenber 19, 1993, the
appellant filed a Reply Brief with the ALJ in which he stated he
"had no dispute with the departnment's calculation that it owes
appel | ant $50, 130. 07 in back salary and $10,542.10 in interest."
The "departnment's cal culation” referred to in appellant's brief is
set out in an attachnent to the Departnent's Brief Regardi ng Back

Pay dated Cctober 12, 1993. The attachnment clearly indicates that
t he Departnent cal cul ated the $10,542. 10 figure
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using a seven percent interest rate. The Departnent argues that
since appellant had already agreed to a seven percent interest

rate at the time McLeod was deci ded, we should not apply MlLeod to

appel l ant' s case.

An attorney's concession is ...'not nerely evidence of
a fact; it is a conclusive concession of the truth of a
matter which has the effect of renoving it from the
issues. ' (citations omtted).

Smith v. Walter E Heller & Co. (1978) 82 Cal. App. 3d 259, 269.

In this case, appellant's reply brief indicates that, as of
Novenber 1993, while the parties di sagreed about whet her appell ant
had been paid all the back pay due him there was no di sagreenent
over the interest rate to be applied to the back pay award.

W find that appellant's agreenent that interest should be
paid at seven percent renoved the interest rate from issue and
estops him from arguing that ten percent is the appropriate rate
of interest to be paid on his back pay award.

ORDER

Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in this case, it is hereby ORDERED that:

1. Appel lant shall not be paid any additional interest
paynment on his back pay award.

2. This opinion is certified for publication as a

Precedenti al Decision (Governnment Code 8§ 19582.5).
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THE STATE PERSONNEL BOARD*
Lorrie Ward, President
Fl oss Bos, Vice President

Ri chard Carpenter, Menber
Alice Stoner, Menber

*Menber Alfred R Villalobos was not present when this case was
consi dered and therefore did not participate in the decision.

* * * * *

| hereby certify that the State Personnel Board made and
adopted the foregoing Decision and Order at its neeting on

March 7, 1995.

WALTER VAUGHN

Wal t er Vaughn, Acting Executive Oficer
St ate Personnel Board



